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4 1(c)(1) ADMINISTRATIVE FUNCTION EXCLUSION , GENERALLY - NOT
APPLICABLE TO EVERY PERSONNEL MATTER

¢ 1(C)(2) ADMINISTRATIVE FUNCTION , WITHIN EXCLUSION -
ELECTIONS BOARD’S CONDUCT OF ELECTION AND
ADMINISTRATION OF EXISTING REGULATIONS

4 1(c)(3) ADMINISTRATIVE FUNCTION , OUTSIDE OF EXCLUSION -
ELECTIONS BOARD’S FORMULATION OF PROCEDURES AND
RECOMMENDATIONS TO CITY COUNCIL

¢ 2() NOTICE — USE OF WEBSITE, GENERALLY

4 20) NOTICE — METHODS FOR LAST-MINUTE MEETINGS ,
GENERALLY

¢ 6(B)(1) MINUTES, GENERALLY - FOR JOINTLY HELD MEETING ,
ADOPTION OF VIDEO MINUTES KEPT BY OTHER PUBLIC BODY

4 6(B)(3) MINUTES - FAILURE TO APPROVE WITHOUT UNDUE DELAY
VIOLATION

*Topic numbers and headings correspond to those inh¢ Opinions Index (2014 edition) at
http://www.0ag.state.md.us/Opengov/Openmeetings/BMKbpical_Index.pdf

May 2, 2016

Re: Mayor and City Council of Rockville and
Board of Supervisors of Elections
Max A. Balgooy,Complainant

Complainant Max A. van Balgooy alleges that the bfagnd City
Council of Rockville (“Council”) violated the Opévieetings Act by failing
to prepare minutes for four meetings in 2015 aadp @ne of those meetings,
by failing to provide a summary of a closed sessidhe minutes of the next
open session. Complainant also alleges that thedBof&Supervisors of
Elections (“Elections Board”) failed to provide semable advance notice of,
and minutes for, nineteen meetings in 2015. Tity &ttorney has
responded on behalf of both public bodies.
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The submissions raise the following questions:

1. Did the Council and the Elections Board comply wiitle Act’s
requirement that a public body prepare written rr@ad'as soon
as practicable after [it] meets,” unless live ancheved video or
audio streaming of the session is available?

2. After meeting in a closed session, did the Counudke the
disclosures required by the Act?

3. Did the Elections Board comply with the Act’s requment that it
give “reasonable advance notice” of meetings stibpethe Act?

Background

We begin with the facts relevant to the allegatitmst these two
public bodies violated the Act’s requirements omkkeping of minutes. The
response does not contest the allegation thaf, the date of the complaint,
the Council and Elections Board had not adoptecutasifor the meetings
in question. Instead, the response explains hieaCtty Clerk’s office, which
staffs both public bodies, has been “extremely tssi@ffed” since August
2014, when the City Clerk resigned. Since May 2Qth6 duties for both
public bodies have been performed by one employek & temporary
employee, and, in 2015, those duties included ngtie City’s election
with new voting equipment and on a schedule thatided early voting for
the first time. The response also states thahitieg process is underway
for an additional employee in the town clerk’s o#i

The Council states that it has now adopted writtérutes for the four
meetings in question. The Council’s website shdwas it keeps minutes for
its regular meetings in the form of live and areu\streaming video, as is
permitted by the Act as a substitute for writtemutes.See § 3-306(b)(2}.
However, none of these meetings was a regular ngeefivo were walking
tours of Rockville neighborhoods and thus not hal@ouncil chambers;
those occurred in April and June 2015. The thieda meeting hosted by
the Montgomery Council and streamed live by thablipubody; that
occurred in December 2015. The Rockville Coungcibdice for that event
stated: “The public is welcome to attend the megtia listen to the
discussion, tune in to cable channel Rockvilledtstream it live on County
Cable Montgomery from 7-9:30 p.m.” The fourth megti held on the
evening of January 25, 2015, was a closed meetingened to discuss “the
employment, compensation, and performance evaluatd the City

1 Statutory references are to the General Provishoticle (2014, with 2015 supp.)
of the Maryland Annotated Code, where the Act difted.
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manager.” There are no separate written minuteghfat meeting. The
written minutes that the Council has now adoptedt®January 26, 2015
meeting, a regular meeting, disclose informatioaualihe closed session.
The video “minutes” of the January 26 meeting disel merely that the
Council met in closed session on thé&25

The Elections Board only keeps written minutes.cakding to the
response, the Elections Board has now adopted esrfiot the meetings that
it held from March 12, 2015 through November 4,2@hd is “working to
catch up on the remaining minutes.” The respotetesthat a member of
the elections board will create draft minutes s thinutes can be prepared
and adopted more quickly.

We will include additional facts in the discussion.
Discussion

1. Whether the Council and the Elections Board complig with
the Act’s requirements for the preparation of minutes for open
sessions

When a public body’s meeting is subject to the Alwg, public body
must prepare written minutes “as soon as pracecatbér [it] meets,” unless
“live and archived video or audio streaming of tipen session is available.”
8 3-306(b). The Act does not define “as soon astmrable.” We have said
that the standard “recognizes the fact that [wijttminutes cannot be made
available instantaneously” and that the Act instgmimits a public body to
take a reasonable amount of time to review drafiumeis for accuracy and to
approve the minutes.” @MCB Opinions87, 88 (1999) (No. 99-18). The
Act thus “allows practical circumstances to be ad&i®ed and does not
impose a rigid time limit.'1d. Nonetheless, excessive delays in preparing
minutes interfere with the public’s right to inspghem. See§ 3-306(d)
(providing for public access to minutes).

As examples of a circumstances that might providéaaceptable
reason” for a delay in adopting minutes, we hatedcia temporary staffing
shortage” or “special circumstances” such as an@ep’s illnessld. at 89.
However, those circumstances should be temporagyh&Ve found “routine
delays of several months or longer” to be unacddptand we have stated
that public bodies may not justify such delays flmynting to limited staff
time or competing priorities.td. In short, public bodies must generally
“allocate the staff time needed to comply with &ct.” Id.
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A. The timeliness of the Council’s minutes

At issue is the Council’s preparation of minutes its three open
sessions: the two walking tours, and the joint imgewith the Montgomery
County Council. With respect to the walking touhg threshold question is
whether those events were “meetings” subject toAitte if they were not,
no violation occurred. Under the Act a “meetingtors when a public body
has “convene[d] a quorum . . . to consider or mahpublic business.” §3-
101 (g);see also, e.g9 OMCB Opinion239 (2015)(addressing whether site
tour by public body’s members was a “meeting” whiley were separated
into small groups). Here, it seems likely that womm of the council
members considered public business during at pasbns of the walking
tours. The minutes for both tours state that tbencil members heard
remarks from the neighborhood association president that “residents
provided the Mayor, Councilmembers and City Stafithwconcerns,
feedback and input on neighborhood topics.” Sowieassume that the
Act applied and that the Council was required topadninutes as soon as
“practicable.” § 3-306(b).

As for what was “practicable” for the Council, & unclear from the
response whether staffing shortages caused thg otefaeparing minutes
for the walking tours. Even so, the staffing shgetdescribed in the response
lasted too long to be viewed as a temporary cirtance that would justify
these delays of over eight months. We thereforeé that the Council
violated the Act by not adopting minutes in a tiynigshion.

We do not find a violation with regard to the piwn of minutes for
the Council’s joint meeting with the Montgomery @by Council. A public
body “need not prepare written minutes” if “livecaarchived video or audio
streaming of the open session is available.” 8 @30 Here, the County
Council had streamed the meeting live and architjeand the Council’s
meeting notice had alerted the public to that faxd provided information
on how to watch the video. Very likely, had Compé#at gone to the City
Clerk’s office and asked to inspect a copy of treeting minutes, he would
have been directed to the archived video. We hadllive and archived video
streaming of the open session was (and is) availabl

As for the Council’'s adoption, in March 2016, ofitten minutes that
incorporated the County Council’'s video, it is abodgoractice for public
bodies that rely on another public body's streamsglio or video to
formally adopt it. It is also a good practice tomptly tell the public where
to find that recording. Here, ideally, the Counaduld have promptly posted
on its meeting website the fact that the meetinglccte viewed on the
County Council's website. However, the Act does$ yet require public
bodies to post any information about meeting misiatevideos—currently,
§ 3-306(d) only requires public bodies to makertineinutes available for
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inspection “during ordinary business hours™—andve® do not find a
violation in that regard.

B. The timeliness of the Elections Board’s minutes

As discussed above, a long-term staffing shortags echot excuse a
public body from compliance with the Act; simplytpthhe Act does not make
compliance contingent on adequate funding or hidifigculties, and the “as
soon as practicable” standard for the preparatibomimutes cannot be
stretched to permit routine delays of over severahths. We find that the
Elections Board violated the timeliness requiremer 3-306(b) for some
of the meetings in question.

We are not prepared to find that the Elections Boaolated that
provision for all of the meetings listed in the qaaint, because it is not clear
that every meeting was subject to the Act. Whealadic body meets solely
to perform an administrative function, the meetisgxempt from the Act
under 8§ 3-103(a). Very generally speaking, a publdy performs an
administrative function when it is merely applyipge-set regulations to
particular circumstances, and it is not performangadministrative function
when it is discussing the adoption of a new poligfigther its own or for
recommendation to another body. § 3-101@Be also, e.g.10 OMCB
Opinions 12, 15-16 (2016) (explaining the administrativendiion
exclusion)?® Here, the meeting minutes that we have reviewise a strong
possibility that some meetings, particularly thasging and immediately
surrounding the 2015 election, were administrativ@ature. The City of
Rockville’s website states: “The board is chargét the conduct of all City
elections, the registration of voters and the kegpif records in connection
with these functions.” The City Charter and Codé&eesively regulate the
City elections. Accordingly, when the Elections Bbanet only to apply
existing policies and procedures to specific cirstances, as when it was
addressing complaints, certifying candidacies, eviewing particular
campaign finance reports, it was likely perfornﬂmgadministrative function
as defined by 8§ 3-101(b). When the Elections Beasd formulating its own
procedures, as appears to have been the casendgtlliscussion at the
March 26, 2015 meeting, it was not performing amiadgstrative function,
and it was required to hold the meeting in the cgashissue minutes as soon

2 The General Assembly has recently passed, an@akernor has signed, Senate
Bill 17, which will require public bodies, “[t]o #hextent practicable,” to post their
recordings or written minutes online. The legislatwill take effect on October 1,
2016. 2016 Laws of Md. Ch. 255.

3 For further explanation of the Act's exclusions &mministrative function and
other functions, see pp. 16-19 of the Open Mestiagt Manual (Office of the

Attorney General, November 2015), posted Hatps://www.oag.state.md.us/
Opengov/Openmeetings/index.htm
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as practicable after the meeting. The Electionar8 also does not perform
an administrative function when, as authorizedigy@ity Code, it considers
making recommendations to the Council for the Cdisnconsideration.
According to the Elections Board’s minutes, it penfied that non-
administrative function at some of the meetingguestion.

The response states that the Elections Boardlis/etking to prepare
and adopt minutes for the meetings it held aftevéviaber 4, 2015. We are
unable to assess whether those meetings were stjbe Act.

2. Whether the Council made the requisite disclosureafter its
closed session on January 25, 2015

After a public body has met in a closed sessionestitho the Act, it
must include a summary of the session in the mofeits next public
meeting. See§ 3-306(c)(2). The summary must include: (1) theet place,
and purpose of the closed session; (2) each mesbate on the motion to
close the session; (3) the statutory exceptiomadias a basis for excluding
the public; and (4) a list of the topics discusgetsons present, and actions
taken in the closed sessioldl.

Thus, if the January 25 closed-session discussassubject to the
Act, the Council was required to disclose that infation in the minutes of
its open meeting on January 26. The Council kegge¢hminutes in the form
of live and archived video, and the video disclasaly that the Council met
“In executive session” on January 25. That disalesioes not provide the
requisite information. The Council recently adapeeitten minutes that do
disclose the requisite information, but those arethe minutes of the next
open session. So, if the Act applied, the Counolhted it.

From the submissions, however, it is hard to detegrwhether the
Act did apply to the January 25 discussion. Ther@d's written disclosures
show that the Council “met with the City Manager dtiscuss the
employment, assignment, compensation, and perfarenavmaluation.” We
have long advised that a public body performs amiaidtrative function
when it has, and exercises, supervisory powers avemployee, and we
have often commented on the confusion caused bfatlighat there is an
exception under 8§ 3-305 for personnel matters diggran individual. We
recently catalogued our prior opinions, and retegdaour comments, in 9
OMCB Opinions290, 292-95 (2015), and we refer the Council dmal t
Complainant to that opinion. Here, only the “comgetion” part of the
discussion suggests a topic that was not admihistreSpecifically, if the
Council’s discussion of the City Manager's compdiosaimplicated an
amendment to the current budget or an item forughoming budget, as
opposed to the mere administration of an alreadigbted item, the
discussion would likely have been quasi-legislaitiveature and thus subject
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to the Act.See8 3-101(j) (defining the “quasi-legislative funatitto include
the “process” of amending or approving a budget).

In sum, we are unable to determine whether the Cbuiolated the
Act in this regard because we cannot determine hvenehe Act applied.
Generally, the safest course is to treat all mgstindministrative or not, as
subject to the Act. It appears that the Electidoard has done that, although
belatedly, by publishing a summary of the session.

3. Whether the Elections Board gave “reasonable advaec
notice” for 19 meetings held in 2015

The Act requires public bodies to give “reasonaleance notice” of
their meetings. 8 3-302 (a). Meeting notices murstltide the date, time, and
place of the session,” and the public body may ipblihem on the website
“ordinarily used by the public body to provide infieation to the public,” so
long as the public body “has previously given palblotice that this method
will be used.” § 3-302 (b), (c)(3). As for timeéiss, we have long stated that
“the touchstone of ‘reasonableness’ is whethertdipbody gives notice of
a future meeting as soon as is practicable aftexstfixed the date, time, and
place of the meeting.” ®MCB Opinions83, 84 (2006). When a meeting
must be called on an urgent basis, the public body need to take extra
measures to provide the best notice feasible utigecircumstancesSee
Open Meetings Act Manual (November 2015) Chaptésulnmarizing our
opinions on the Acts’ notice requirements).

Again, not all of the Elections Board’s meetings@vsubject to the
Act, but some, such as the March 26, 2015 meetiege subject to the Act,
and we will address the Elections Board’s noticacpices through that
example.

The Elections Board posts meeting information ivesal places on
the City of Rockville’s website. Most prominentlyhe “Boards and
Commissions” link under the “City Government” taadls to a page for the
Board of Elections. The following appears undeeading for “Meetings”:

*Meetings are held on an as needed basis
*Diamondback Terrapin Conference Room
Rockville City Hall, 3rd floor

111 Maryland Avenue

Rockville, MD 20850

During an election year (every four years), meg¢shg
are held more frequently to perform special tagkshsas
confirmation on candidacy of those individuals rumgnfor
office.
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That text does not provide meeting dates and tonesen a prediction as to
frequency, and it also does not tell the public rehte find that information.
For example, there is no link to “Meeting Notice®\’heading for “Agendas
and Minutes,” comes next, with a link to the agendad this information:
“Agendas and agenda materials are generally availlde week of each
scheduled meeting.” The agendas, though not destrs “notices,” do
provide the time, date, and place of the particaleeting, and some agendas
also alert the public to future meetings. Howewaenotice made “generally
available the week of each scheduled meeting” isnecessarily timely
under § 3-302(a). For example, the minutes oF#t&uary 25, 2015 meeting
show that the Elections Board expected to meet arcM26. Assuming that
the Elections Board posted the agenda “the weekviafich 26, it did not
post notice as soon as practicable after it haddidbd the meeting, and it
therefore violated the Act.

Theoretically, a person who followed the Electiddmard’s work
closely could read the meeting minutes, when poptedptly, and then
check the website during the week of any meetingjepted to occur.
However, as established above, the Elections Bsamhutes were not
posted promptly in 2015, so the public did not harg direction on when a
meeting might occur until an agenda was posted.reMo the point, the
“reasonable advance notice” required by § 3-30&afp be given in a
meeting notice that contains all of the requiretbnmation and is not
properly given in the minutes of past meetings.

The Elections Board’s meetings are also posted len Gity’'s
“Calendar,” which is searchable by entity, but otMyp of the meetings in
guestion were posted there. The March 26 meetorgexample, was not
posted there. The calendar notices list the dateg,tand place of the
meetings. That method would have been effectivibeaf Election Board’'s
website had directed the public to it and if it ledn used consistently.

With regard to the meetings subject to the Actcarclude that the
Elections Board did not provide the public with seaable advance notice
for at least one of the meetings in question. Weoerage the Elections
Board to include in its “Meetings” information clemstructions on where
the public can find meetings notices that contalin od the required
information. With regard to the meetings heldamnurgent basis, we are
unable to determine whether they were solely adstrative in nature. It
might be helpful for the Elections Board to devssgplementary methods
of giving notice, such as emailing the notice tommbers of the press who
cover the City’'s activities, when the Elections Bbenust call a meeting on
short notice. And, when meeting details are teveatthe public is well-
served by an early posting of the date, along wighructions on when to
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check back for the complete notice. On that, Vierridne Elections Board to
the advice we gave inO@MCB Opinion206, 209 (2015).

Conclusion

We have concluded that the Council and the Elest®oard did not
timely adopt meeting minutes for meetings in 204 we have noted that
the City will be adding staff to enable these pultlodies to do that more
quickly. We have also concluded that the ElectiBasrd’'s practice of
providing notice through its agendas did not alwagavey the required
information reasonably in advance of each meetivg. were unable to
resolve some allegations because we were unabtiet¢omine whether some
of the meetings in question were subject to the Bat we have provided
advice on the applicable principles for these mubddies’ future reference.

Open Meetings Compliance Board
Jonathan A. Hodgson, Esq.

April C. Ishak, Esq.
Rachel A. Shapiro Grasmick, Esq.



